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After more than 25 years, the tuna-dolphin issue in the eastern Pacific Ocean
(EPO) remains as contentious as ever. The problem of high mortalities of the 1960s
and 1970s has largely been replaced by issues about the recovery of dolphin
populations, protection of marine biodiversity, international relations, consumer
fraud, and free trade.

At the center of these controversies have been two research and management
agencies. The National Marine Fisheries Service (NMFS) conducted the pioneering
research on dolphin biology, population status, and mortality reduction, instituted
an observer program to monitor the U.S. fleet, and has been responsible for U.S.
management of the dolphin populations in the EPO. The Inter-American Tropical
Tuna Commission (IATTC) has been active in the research on tunas and their
international management since 1950. In 1978, the IATTC's Tuna-Dolphin Program
was organized to conduct research on dolphins, to reduce dolphin mortality through
gear research, fishermen training, and net inspections, to place observers on vessels
of the international fleet, and to make recommendations for dolphin conservation.
Currently, the IATTC observers accompany all U.S. and non-U.S. purse seiners
capable of fishing for dolphin-associated tuna, with the exception of half of the trips
made by Mexican vessels, which are monitored by a Mexican national program.

In the last 10 years, the decline in dolphin mortality has been particularly
dramatic (Figures 1 and 2). In 1986, when IATTC observer coverage first included the
fleets of all countries, the mortality was more than 133,000. By 1993, however,
mortality had plummeted to 3,605 and has remained low since then (4,096 in 1994,
3,274 in 1995, and projected to be less than 3,000 in 1996). Two major events have
been credited by their proponents for this decline: the U.S. "dolphin-safe" policy and
the multilateral implementation of the La Jolla Agreement.

The "Dolphin-safe" Policy - In April 1990, three major U.S. canneries announced
that they would no longer buy tuna caught by boats that encircle dolphins. This



policy was adopted by the U.S. Congress when it passed the Dolphin Protection
Consumer Information Act in 1990 and the International Dolphin Conservation Act
in 1992. According to these laws, tuna caught in the EPO is considered "dolphin-
safe" if an observer certifies that no dolphins were deliberately encircled (no "dolphin
sets"). These "dolphin-safe" sets are made on small tunas associated with floating
objects ("log sets") and unassociated tuna swimming at the surface ("schoolfish sets").
Outside the EPO, there is little or no monitoring by observers at sea to determine
whether any dolphins were killed while catching the tuna.

One change brought about by the "dolphin-safe" policy has been in the
composition of the international fleet fishing in the EPO. Of the 35 large U.S. vessels
fishing prior to the announcement, only seven now remain. The rest have either
moved to the western Pacific, been inactivated, or been sold to foreign companies.
The dominant fishing countries are now Mexico, Venezuela, Vanuatu, Colombia, and
Ecuador. With the exception of Ecuador, these countries have been embargoed by the
U.S. Panama, Belize, Costa Rica, Japan, and Italy have been embargoed as well.

The La Jolla Agreement - In 1992, 10 countries (including the U.S. and Mexico)
adopted the Agreement for the Conservation of Dolphins, better known as the La
Jolla Agreement, under the auspices of the IATTC. This agreement implemented a
conservation program that, for first time, established international limits on dolphin
mortality that would be systematically reduced to less than 5,000 by 1999. They
agreed to 100% observer coverage and to an International Review Panel that would
review infractions by the fleets and recommend penalties for the countries to impose
on their vessels. The dolphin mortality limit is divided among the boats to promote
responsibility for performance of the owner, captain, and crew. One remarkable
feature of this panel is its transparency, because it includes representatives of
environmental groups as full members. This representation from the environmental
community extends to the IATTC itself. Barbara Britten of the American Cetacean
Society serves as one of the four U.S. Commissioners.

Both the proponents of the "dolphin-safe" policy and of the La Jolla Agreement
have claimed credit for the dramatic decline in dolphin mortality. These claims can
be tested by looking at the trends in the two factors that go into calculating mortality:

MORTALITY = MORTALITY PER SET X EFFORT

The "dolphin-safe" policy attempts to reduce or eliminate the effort, or the number
of sets made on dolphins. The La Jolla Agreement attempts to improve the
performance of the fishermen and reduce the mortality per set. By looking at the
trends in each of these factors (Figures 1 and 2), we can see roughly how much each
contributed to the decline in mortality. From 1986 to 1995, mortality declined 97.5%.
The mortality per set declined 96%, while the effort declined 31%. It is clear that
improved performance, rather than the "dolphin-safe" policy, has been a major
contributor to the drop in mortality.
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Figure 1. History of dolphin mortality from dolphin sets from 1986 to 1995.

Despite the "dolphin-safe" policies and U.S. embargoes, dolphin sets are still the
most common purse-seine fishing method and the most productive for yellowfin tuna
in the EPO. Other fishing countries have developed alternative markets for tuna
caught with dolphins, although they have continued attempts to gain access to the
U.S. market. 14
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Figure 2. History of effort (number of sets - dashed line) and fishermen performance
(mortality per set - solid line).



The Declaration of Panama

In 1995, five environmental groups (Greenpeace International, Center for Marine
Conservation, Environmental Defense Fund, World Wildlife Fund, and National
Wildlife Federation) grew impatient with the lack of progress in resolving the tuna-
dolphin issue and entered into discussions with Mexico. They negotiated an
agreement, the Declaration of Panama, signed by the U.S. and 11 other countries. If
this agreement is ratified, it would require that the U.S. lift its embargoes on tuna
from the EPO for all countries participating in the international program and redefine
"dolphin-safe" tuna to include tunas caught in dolphin sets that result in zero
mortality. In return, the other fishing countries agreed to 1) institute an international
mortality limit of 5,000 dolphins immediately, 2) institute per-stock limits that are
even more restrictive and are based on the U.S. Zero Mortality Rate Goal, 3)
implement the binding treaty by enacting national legislation, 4) take steps to reduce
or eliminate all bycatch taken in the fishery, and 5) maintain oversight of the
program by environmental groups and national scientific advisory groups.

In addition to the five environmental groups mentioned above, this agreement has
been supported by the Clinton administration, a majority of Republicans and
Democrats in the 1996 House of Representatives, U.S. and non-U.S. fishermen, and
the non-U.S. fishing nations. The main groups opposing the agreement are the Earth
Island Institute, Humane Society of the United States, Sierra Club, and some anti
free trade groups. In 1996, the House of Representatives voted 316 to 108 to pass the
International Dolphin Protection Act (H.R. 2823) that would ratify the agreement. The
corresponding Senate bill (S. 1420) did not come up for a vote before the session
ended. President Clinton promised the bills would be reintroduced in the next
Congress.

Dolphin Population Issues

The basic issue in the tuna-dolphin controversy used to be quite straightforward:
dolphin mortality was too high, and dolphin populations were declining. With the
dramatic decline in mortality, however, NMFS and IATTC scientists and a panel of the
National Academy of Science have agreed that the current mortality is sustainable. If
the conservative management criteria currently applied to marine mammals in U.S.
waters were to be applied to the dolphin populations of the EPO, the current low
levels of mortality would be below those considered sufficient to allow recovery to
optimum sustainable population levels. With the exception of the two depleted
stocks, all stocks are already below the Zero Mortality Rate Goal that the MMPA
requires U.S. fisheries to achieve by 2001.

Nevertheless, the depleted populations have remained stable since at least the mid
1980s, despite the decline in mortality. One explanation for the lack of observable
recovery is that dolphin populations are thought to grow slowly and the measures of
abundance trends are designed to be long-term indicators, but are insensitive to
short-term changes. It may take a long time to detect recovery, particularly because
the mortality has been below 5,000 for only three years. An alternative explanation
proposed is that the stress that dolphins suffer during encirclement is sufficient to



hinder the recovery of their populations. Dolphins undoubtedly are stressed by chase
and encirclement, but we still do not know whether the effects of this stress are
harmful or not.

Ecological Issues

In 1988, the IATTC began a study of the non-dolphin bycatch in the purse seine
fishery. It had long been known that setting on tunas associated with logs produced
high bycatches of other tuna species, sharks, mahi-mahi and other large marine
predators. The discard rates of tunas caught in log sets that were too small or too
damaged to sell are also very high - about 15 times higher than those from dolphin
sets. This study gained particular relevance when the "dolphin-safe" policy was
initiated because it allowed us to compare the ecological costs of alternative fishing
methods. (Table 1)

Table 1. Comparison of the bycatches in equal numbers of dolphin sets and log
sets. The equation shows how many marine vertebrates would be killed in log sets
for each dolphin killed in dolphin sets. See text for explanation of the difference
between dolphin and log sets.

It is obvious that "dolphin-safe" tuna can be quite unsafe for other species, but we
are far from being able to determine what effects these high bycatch mortalities have
on the populations of these species and on the ecosystem as a whole. Of particular
concern are sharks, rays, and endangered sea turtles, because like dolphins, their
population growth rates are low.

Because the "dolphin-safe" log sets and school sets catch primarily small tunas,
there is concern about the effect of "dolphin-safe" fishing on tuna populations. The



yellowfin tuna caught with these methods in the EPO are typically too small to have
reproduced yet, and it is possible that the yellowfin population could suffer
recruitment failure if not enough fish survive to reproduce. Studies by the IATTC
found no relationship between the stock (spawners) and recruitment (the larvae
produced) and we cannot predict what would happen to the tuna population if all
dolphin sets currently being made are switched to "dolphin-safe" sets.

Management Issues

With the success of the La Jolla Agreement in reducing dolphin mortality came the
fear that the countries would decide to abandon this voluntary agreement because
there was little perceived benefit in abiding by it. Countries currently embargoed by
the U.S. have warned that, unless U.S. laws are changed, they would no longer abide
by the dolphin mortality limits or car IATTC observers. The likely consequences of
such actions would be an increase in dolphin mortality, although without observers
the U.S. would no longer be able to determine how high it is. Advocates of the current
"dolphin-safe" policy have labeled this as blackmail. Latin Americans have described
the U.S. embargo in the same terms.

Critics of the Declaration of Panama have called this an empty threat and have
argued that if Congress refuses to ratify it, countries that still fish on dolphins will
knuckle under and go "dolphin-safe." Mexico announced in November 1996, however,
that due to the lack of action by the U.S. Senate, its fleet will no longer abide by
dolphin mortality limits of the La Jolla Agreement nor will it punish infractions. For
the time being, its fleet continues to carry IATTC observers, although perhaps at a
significantly reduced level of coverage.

Critics of the La Jolla Agreement have also pointed to the slow pace of
enforcement by the countries of infractions determined by the International Review
Panel. While some infractions, particularly those involving observer harassment, have
been prosecuted, the best one can say is that the judicial process in these countries
works no faster than that of the U.S.. Trade Issues

The issue of international free trade agreements and their effects on national
environmental protection laws could fill an entire article alone. In the case of the
tuna-dolphin issue, the debate centers around the right of a country to control its
own market vs. the obligations it has to abide by trade agreements it has ratified. It
has potential implications for a number of environmental protection laws that may be
challenged by other countries as restrictions on trade. Both Mexico and the
European Union have successfully challenged U.S. tuna embargoes before a panel of
the General Agreement on Tariffs and Trade (GATT), but did not proceed with these
challenges before the full GATT body. Conceivably, one of the embargoed countries
could pursue this challenge before GATT's successor, the World Trade Organization
(WTO), and, if successful, be awarded damages from the U.S.. The outcome of such a
challenge is uncertain as to whether the WTO would rule in favor of the embargoed
countries and, if so, whether a backlash would cause the U.S. to withdraw from free-
trade agreements such as WTO and NAFTA.



Consumer Issues

The main consumer issue is, what is the definition of what is "dolphin-safe" and
what is not. Because most methods for catching tuna (purse-seining, gillnets, long-
lining) can result in dolphin mortality and injury, proponents of the Declaration of
Panama have argued that the current definition of "dolphin-safe" is misleading
because it implies that no dolphins were killed, that such tuna is "environmentally
friendly," and that the tuna-dolphin issue has been solved. Virtually no observers are
onboard boats outside the EPO to monitor mortality, although Earth Island Institute
has representatives on shore that certify the tuna was caught without dolphin
mortality. Because tuna caught outside the EPO is not observed at sea, these
proponents argue that dolphins are likely killed in supposedly "dolphin-safe" trips.
This is not, they argue, what consumers have in mind when they read "dolphin-safe"
on the label of a tuna can. Of the "dolphin-safe" tuna entering the U.S., less than
13% of the tonnage comes from observed trips in the EPO; the rest comes from
unobserved trips from the rest of the world.
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A typical purse seine net. Buoys on top hold the net in place in the water. A cable
runs through rings along the bottom of the net which will be pursed (drawn-similar
to a drawstring purse) when the fish are surrounded. lllustration by Robert Leos

Some critics of the Declaration of Panama (e.g., Dr. Naomi Rose of the Humane
Society of the United States) admit that "dolphin-safe does not mean that no dolphins
were killed when the tuna in the can was caught," but they oppose changing the
definition to include tuna caught in dolphin sets in which an observer has certified
that had zero dolphin mortality. They argue that the harassment of dolphins due to
encirclement is not what a consumer buying "dolphin-safe" tuna has in mind either.

Summaries of the Opposing Arguments



Opponents of the Declaration of Panama, such as the Earth Island Institute and
the Humane Society of the United States, argue that I) it is a retreat from the
"dolphin-safe" policy, 2) the bycatch issue is a phony one, 3) the potential stress of
encirclement may be harming the dolphin populations, 4) allowing "dolphin-safe"
tuna to be caught by encircling dolphins would constitute consumer fraud, and 5)
infractions under the voluntary La Jolla Agreement are not being enforced.

They condemn the environmental proponents of the Declaration of Panama for
"selling out" the dolphins.

Proponents, such as Greenpeace and the Center for Marine Conservation argue
that 1) failure to ratify the Declaration would likely result in other countries walking
out on the La Jolla Agreement, thus increasing dolphin mortality and destroying the
IATTC observer program, 2) the current "dolphin-safe" label promotes fishing with
large bycatches of other species, thus putting the ecosystem at risk, 3) the more-
restrictive dolphin limits of the Declaration would make management more consistent
with U.S. policy, 4) the gains made under the voluntary La Jolla Agreement would be
locked into place through national legislation by all the participating countries, and
5) the current "dolphin-safe" definition is consumer fraud because it includes tuna
caught with methods known to kill dolphin and without observers onboard.
Greenpeace has responded to attacks about "selling out" by pointing out that
Greenpeace's policy forbids accepting corporate money, including that from tuna
industry sources, unlike the Earth Island Institute. (editors note: the entire subject
remains "at issue"!)
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size and structure, as well as tests of gear to reduce dolphin mortality. Most recently,
his research has focused on the tuna-dolphin association. He has been involved for the
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